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Towards a Post COVID-19 Regeneration…

A Post COVID-19
Regeneration
Much of the world is grappling with
the unprecedented disruption that the
COVID-19 pandemic has brought
about to lives, livelihoods and national
economies. The combination of a
severe health and economic crisis at
the same time, on a global scale,
spread in record time, has created a
demand and supply side shock to
national and local economies, to
businesses and individuals.
For
governments,
corporate
organisations and individuals, the
capacity to reactivate, and in many
instances, reinvent the wheels of
progress will not only be tested in the
days to come, but will prove critical to
thriving in the face of such unsettling
circumstances that have affected all
facets of human endeavour.

The forecast of a dreadful global
recession is not tempered by
rock-bottom oil prices that shrinks
Nigeria’s economic fortunes even
further. It is still a wild guess as to
how deep, long and widespread,
the economic contraction is going
to be. The World Bank is
projecting GDP contraction in all
developing regions except Asia
as 2020 is on track to witness the
deepest global recession on a
scale not seen since World War II.
For businesses that look to
minimize uncertainty, there is very
little that is certain at this time. But
there is light at the end of the
tunnel- human ingenuity when
coupled with prudence and
resilience has overcome a history
of the worst tragic effects of
pestilence, war and economic
depression.

At SimmonsCooper Partners, we are
doing our bit in helping to re-imagine
and re-construct the post-COVID 19
business paradigm. While we do not
have all the answers, we are providing a
springboard for our clients, businesses,
policy
makers,
non-governmental
institutions and individuals to think and
act.
The SCP Think Series identifies, the
probable
disruptions,
issues
and
challenges connected to the COVID-19
crisis, pinpointing broad and practical
legal solutions that are responsive to
these issues within our environment. It
also predicts what the world, from a legal
standpoint,
might
look
like for
businesses, regulators, policy makers
and individuals. Hopefully, it provides a
fair view of the nuts and bolts as well as
the roses and thorns.
In the face of the Covid-19 crisis, it is
important to take the time and courage to
think ahead and consider the hard
choices we may need to make. Despite
the crisis, the future of any economy,
enterprise or indeed any other
undertaking is out there today. We must
grasp the opportunity to build it for
tomorrow!

… we are doing our bit in helping to reimagine and reconstruct the post COVID19 business paradigm
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Sector Outlook
“Lay of the Land”
The pandemic has created an as yet unquantifiable
shock in the economy. Government revenues are in
bad shape because of the crash in oil prices. Nonessential businesses have seen a significant decline in
business turnover. The financial sector is likely to suffer
large scale deterioration as both equity and non-equity
finance will have to absorb a major hit.
With markets taking a big hit, financial systems under
stress, Federal and State governments’ fiscal plans and
budgets eroded, banks likely to see huge pressures on
their balance sheets and private businesses being hurt
by the collapse in demand, large-scale bankruptcies
are imminent.
The resultant risk aversion among investors will lead to
a rapid decline of capital flows to emerging markets
with Africa being at the shard end of the bend.
UNCTAD projects that the downward pressure on
Foreign Direct Investment flows could range from
between -30% to -40%.
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Responsive Measures
▪

In Nigeria, the Federal Government has introduced a number
of fiscal and monetary measures. On the monetary side, the
Central Bank of Nigeria has put in place the following
measures:

▪ Reinforcement of the Loan to Deposit ratio policy
which focuses on enforcing the directive to banks to
extend more credit to the private sector.
▪ Granting regulatory forbearance to banks and other
financial institutions to restructure terms of loan▪
facilities in affected sectors. For on-lending facilities,
financial institutions have been advised to engage
international development partners with a view to
negotiating concessions to ease the burden of
borrowers.
▪ Boosting foreign exchange supply to the CBN by
directing oil companies to sell foreign exchange to
the CBN rather than the Nigerian National Petroleum
Corporation. The CBN has adopted a unified
exchange rate system for Inter-Bank and parallel
market rates to ease pressure on FOREX earnings as
oil prices continue to dwindle. It is also adopting the
official rate of N360 to a dollar for International Money
Transfer Operators rate to banks. As of early May, and
in response to the gradual easing of the lockdown, the
CBN has resumed the $100 million weekly dollar sales
to parents for the payment of their children’s school
fees abroad and Small and Medium Enterprises
(SMEs) to enable operators make essential imports.

On the fiscal side, the Federal Government has
announced the following measures:
▪

The crude oil benchmark price was reduced from
USD 57 to USD 30.

▪

Announcing a CBN-backed pledge of N1.1 trillion
in loans to boost local manufacturing and
production across critical sectors.

▪

Extending a three-month repayment moratorium
for all Government Empowerment and Enterprise
Programme loans (TraderMoni, MarketMoni and
FarmerMoni loans) under the National Social
Investments Programme.

▪

A three-month moratorium extended by all Federal
Government-funded loans issued by the Bank of
Industry, Bank of Agriculture and the Nigeria
Export-Import Bank.

▪

The establishment of the Economic Sustainability
Committee (ESC) chaired by Nigeria’s Vice
President which is working on a 12-month long plan
to address short term growth and job creation
efforts. It is expected that a reflation effort may
prioritize agriculture, public works, housing, ICT
and other growth sectors.

▪

The Federal Government is also advising the CBN
to issue licences to fintech companies, agency
banks and other financial intermediaries, who will
continue to bridge the gap in reaching the informal
sector in the face of the pandemic.

▪ Establishing a N50 billion target credit facility for
affected households and small and medium
enterprises.
▪ Extending a one-year moratorium on principal
repayments for CBN intervention facilities as well as a
reduction of the interest rate on all CBN-backed
intervention loans from 9 percent to 5 percent. Such
loans are currently available to the manufacturing,
agriculture, creative and other sectors including a
special fund for small and medium businesses.

Creating a dedicated healthcare intervention
fund to the tune of N100 billion for
pharmaceutical companies, hospitals and other
healthcare practitioners intending to expand or
build capacity. There will also be few key local
pharmaceutical companies that will be granted
funding facilities to support the procurement of
raw materials and equipment required to boost
local drug production.
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Tax, Regulatory, Fiscal,
Legislative and Multilateral
Measures

The Finance Act 2020 amends various tax statutes and
introduces a more active fiscal oversight by the
Federal Government of Nigeria. Some of the
amendments include:
•

•

•

Petroleum Profit Tax: Prior to the Finance
Act, dividends or income paid out of profits
after the payment of taxes under the
Petroleum Profit Tax Act, were exempted from
taxation under any other tax statute. The
Finance Act repealed and revoked that
exemption. The impact is that dividends from
oil companies are now subject to withholding
tax and any other relevant taxes as may be
introduced by other tax statutes from time to
time.
Companies Income Tax: The Gas Utilization
(Downstream Operation) Incentives, which
confer certain incentives on companies
involved in the downstream sector, have been
amended. Such companies are no longer
required to seek prior approval of the Minister
of Finance before claiming interest expense as
a tax-deductible expense. Furthermore,
companies enjoying the Incentives cannot
claim nor enjoy any other tax incentives,
including Pioneer Status, with respect to the
same asset.
Capital Gains Tax: The Act provides
exemptions from Capital Gains Tax where
assets are transferred between related parties
in pursuance of business reorganizations.
Both parties must have been under the same
control or related at least 1 year prior to the
reorganization, and the exemption status will
be lost if the acquiring company disposes or
resells the asset within 1 year after the
transaction.

Under the Value Added Tax Modification Order of
2020, a total of 15 items have been listed as Petroleum
Products exempted from Value Added Tax (VAT) and
these include Aviation Spirit, Motor Spirit (super),
Motor Spirit (ordinary), Kerosene (type jet fuel),
kerosene, Natural Gas, other Liquefied Petroleum
Gases & Gaseous hydrocarbons.

Pursuant to the Federal Competition and Consumer Protection Act,
the Federal Competition and Consumer Protection Commission
(FCCPC) now has regulatory oversight over the competition regime
in Nigeria. The FCCPC’s oversight extends to all companies in
Nigeria, including oil and gas companies. As such, any merger,
acquisition, or other business combinations with impact on the
Nigerian market must be submitted to the FCCPC for assessment
and approval prior to the consummation of the transaction. In
furtherance of this responsibility, the FCCPC prepared draft Merger
Review Guidelines for feedback from various stakeholders which the
FCCPC considered in its further review. The final version of
Guidelines is expected to be published and come into effect any
time soon.

FCCPC to issue Merger Review Guideline

SCP was engaged by the World Bank in the drafting and review of
the Regulations and Guidelines and are well acquainted with the
procedures required for a successful M & A deal.
The FCCPC, via a notice dated 28 April 2020, has expressed its
commitment to prioritize and expeditiously treat merger reviews
filed in connection with COVID-19 related matters, such as:
1. Where there is a possibility or imminent failure of the
business of a merging party, unless the combination is
urgently considered.
2. Where there is a host jurisdiction other than Nigeria, where
there are time limitations but requiring notification and
determination by the FCCPC prior to conclusion of the
underlying transaction.
3. Other time sensitive situations such as where other
regulatory or similar approvals may expire or lapse, or such
approvals were conditioned upon presenting a notification
to the FCCPC within a specified period.
The FCCPC further recognizes that during this period (COVID-19
pandemic), companies may need to enter joint ventures or other
forms of collaboration and has provided a Guidance document in
that respect.
In essence, any company contemplating M&A or other business
combinations that might impact on competition in the market must
first ascertain if such transaction is within the purview of the FCCPC,
and if so, thereafter notify the FCCPC about the transaction.
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Local Content and Human Resource Issues

First Marginal Oil Bid in 17 years and other
Market-driven Divestments

Very recently, in 2019, the Department of Petroleum
Resources (DPR) issued the Guidelines for the Release of
Staff in the Nigerian Oil and Gas Industry. Some key
measures under the guidelines are:
• To protect the employment of Nigerian nationals
working in the oil and gas industry subjecting
their release by an employer to the approval of
the Minister of Petroleum Resources. This
guideline could be one of the reasons for the
minimal increase in job loss within the sector.
• All employers are required to submit to the DPR,
no later than 31st March of every year, the name
and designation of all its workers, the number of
workers employed and the number of workers
released during the reporting period.

Barely two months ago, the DPR announced the
opening of its first Marginal oil bid round for 57 fields
that are located on land, swamp, and shallow offshore
terrains. The application was only open to wholly or
substantially Nigerian-owned companies who were
required to indicate interest by submitting a detailed
application and paying the prescribed application and
registration fee. Upon assessment by the DPR,
prequalified companies submitted their bids after
payment of statutory fees. The bid round is expected to
be concluded within 6 (six) months, with the entire
process starting from June 1, 2020, to the date of the
execution of farmout agreements between licenseholders and successful bidders.

The DPR also declared that the current Covid-19
situation is considered “force majeure” to ensure the
safety and welfare of all personnel and to contain the
spread of the pandemic. This may serve as a legal basis
for cancellation of contracts, non-performance, and/or
delayed performance of contractual obligations.

Apart from the Marginal oil bid rounds, the covid-19
situation, which has negatively impacted the
operations of some industry players through the exit of
foreign staff or reduced inflow of foreign capital may
result in several divestments of interests across the
industry. This may present opportunities for local
companies to increase their asset portfolio and the
larger local companies may increase the level of their
dominance in the industry through acquisitions and
mergers.

Similarly, the current situation may see a shift towards
more local content and utilization of local manpower in
the oil and gas industry as a result of international travel
restrictions. There are efforts to enhance Nigerian
content development in the industry and beyond
through a proposed amendment of the Nigerian Oil and
Gas Industry Content Development Act of 2010.
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What to Expect...
▪

A general lack of new investment capital in the global energy
markets, including the established Nigerian energy players
curtailing their own investments, means that several projects
in Nigeria may slow down. However, there could be rare
opportunities to acquire assets of companies exiting the
industry at a significantly lower price.

▪

As firms become distressed and default rates climb higher,
credit markets may come to a sudden stop.

▪

The rates of contractual breach and non-performance to
spike.

▪

Oil and gas projects executed by way of EPC contracts are
likely to suffer delay in the expected delivery timelines.

▪

With the economic downturn, the Independents are at a high
risk of debt crisis due to the extent of their exposure.

▪

Insolvency and receiverships of oil and gas companies may
be triggered as a result of default on financial obligations.

▪

More companies to declare force majeure on projects and
contracts.

▪

New normal for the Oil and Gas
Industry in Nigeria.

▪

▪

▪

Discount sales of oil and gas resources such as
Bonny Light and Qua Iboe to clear glut of
unsold loading cargoes caused by the
recurring difficulties in finding buyers for crude
oil and liquified natural gas (LNG) cargoes.
It is expected that operators, contractors and
service providers in the Nigerian oil and gas
industry will implement cost-cutting measures
in order to stay afloat and survive the doublewhammy of low crude oil prices and business
disruptions caused by the pandemic.
Acute shortage of imported expertise required
to operate the overly technical and
sophisticated equipment typically employed
in oil and gas operations due to restrictions on
international travels and inadequate local
expertise at the top-level workforce.

▪

Reduced demand for refined products as
movement restrictions and virtual work
persists.

▪

Crude oil prices to remain average-to-low
for the short and medium terms.

▪

Reduced international demand for Nigeria’s
crude oil in the short and medium terms.

SCP Think Series
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How We Can Help…
The nuts and bolts
Obtain legal advice on the application of force majeure provisions in
contracts
▪

▪

Given the contract-based nature of force majeure, it is advisable for
operators, contractors, and service providers in the Industry to obtain
sound legal advice on the force majeure provisions in their contracts to
avoid legal risks arising from breach of contract or non-performance.
The DPR’s force majeure declaration may not be sufficient basis for
cancellation of contracts or non-performance if there is no force
majeure clause in existing contracts.

Evaluating cashflow and identifying major financing needs
▪

▪

▪

As a result of the output cut and the low demand for supplies, it may
become expedient for the oil Independents and domestic gas
operators to review cost with a view to meeting important needs.
Operators may conduct a detailed evaluation of trading and cash flow,
by revising key assumptions and re-modeling to identify actual
financing needs.
Operators may also need to assess whether they have the financing to
continue operations, and balance the trade-off between immediate
needs and what has been promised to the market in terms of returns,
dividends, share buy-backs, etc.

Leveraging on the Guidelines for the Release of Staff in the Nigerian Oil
and Gas Industry as a cost-cutting measure to stay afloat
▪

▪

Employers within the industry who wish to release (by dismissal,
involuntary retirement, termination, or redundancy) a worker may apply
to the DPR for the Minister’s approval to release the staff.
The application can only be made in respect of any employee who is a
Nigerian national and must state the manner of the release, the reasons
for the proposed release, the compensation due to the worker and any
proposed replacement of the worker. Failure to comply with the
Guidelines could lead to protracted disputes and avoidable liabilities.

Review and renegotiation of contracts, agreements, and existing
obligations
▪

▪

▪

▪

Due to the uncertainty and disruption in the industry and supply chain,
it may become expedient for players within the sector to consider a
possible review of contracts and notify counterparties about the
prospects of renegotiating the terms, or a possible suspension of all
obligations to a future date.
Review of agreements relating to vendors, service providers and
overhead costs to see what payments can be deferred at this time and
what contract terms can be lawfully renegotiated.
In addition, players within the industry may consider outsourcing
advisory and practical opinions on restructuring or refinancing of their
debts.
Other relevant and incidental advisory that must be sought include
those around restructuring and resolving disputes arising from breach
or non-performance of agreed terms.
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Negotiating and Review of marginal bid agreements and
contractual frameworks
▪

Due to the large number of applications submitted for the
2020 Marginal bid round, we predict a heavy lifting up to
the completion of the bid. Hence, it is paramount for
bidders to ensure that the template farmout agreement
with the license holder as well as the Joint Venture
Agreements (if more than one company is awarded the
marginal field) are subject of professional review and
contribution.

▪

Similarly, legal advisory on modalities, negotiations,
rights, and obligations must be sought.

▪

Drafting and review of field-specific technical and
commercial proposals of bids as well review of field
specific data before submission of bids.

▪

Legal representation at every stage of the bidding
process.

Provision of strategic legal support for tax related and
remittance disputes.
Representation, review and drafting of Legal documentation
for financing, investments, acquisition and development of
oil and gas facilities.
Ensuring regulatory compliance with required relevant laws,
regulations and guidelines.
Legal advisory and representation in the issuance of
promissory notes, financing of construction debts and
collaboration with state and federal government for funding.
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General Outlook
The Oil and gas industry in Nigeria represent a relatively large
percentage of the country’s total Gross Domestic Product. As a result,
the government’s ability to finance the budget, provide basic services
and service foreign debt is heavily dependent on the revenue generated
from this sector.
The potent combination of a conflict between Russia and Saudi Arabia
and excess production allowances which, although partially addressed
now, initially led to over-production and a price fall. The COVID-19
global pandemic, which immediately followed the conflict between
Russia and Saudi Arabia has seen global demand plummet and has
impacted the demand, output and cost of crude oil in Nigeria. With poor
demand for oil, marketing of oil has largely been deferred and revenue
streams have collapsed creating balance of payment challenges and
deep holes in public revenues.
The resultant efforts towards tackling the crisis in the sector has led to
issuance of guidelines, regulations, interventions, and directives within
the industry. For example, in April 2020, through a press statement by
Nigeria’s Minister of State for Petroleum Resources, Nigeria will be
required to produce 1.412 Million Barrels Per Day (BPD) between May
and June 2020, 1.495 million BPD between July and December 2020
and 1.579 million BPD between January 2021 and April 2022 in line with
a historic cut in crude oil output agreed to by the Organization of
Petroleum Exporting Countries (OPEC) and its allies (OPEC+).
It is also expected that the Government may engage in selling more
upstream assets given the grim state of its finance. The current state of
oil globally might mean that the valuation of these assets and the bid
prices would be more modest.

Conclusion
As businesses face increasing responsibilities and expectations in the rapidly evolving normal circumstances, we have a team
equipped to respond to your industry needs. Please feel free to contact any of the underlisted:

Contact Us:

Dapo Akinosun

Lola Mesaiyete

Managing Partner

Partner (Financial Services & Securities)

08038280841

lola.mesaiyete@scp-law.com

dapo.akinosun@scp-law.com

SimmonsCooper Partners
9th Floor, Fortune Towers
27/29 Adeyemo Alakija Street
Victoria Island
Lagos
Tel: +234-701-1404-511
info@scp-law.com
9, Rima Street, Maitama
Abuja
+234-903-071-0071
abuja@scp-law.com

Ikem Isiekwena

Elo Adhekpukoli

Partner (Mergers, Competition & Energy)

Senior Associate (Energy & Financial Services)

ikem.isiekwena@scp-law.com

elo.adhekpukoli@scp-law.com

Feyisayo Rotimi
Associate (Mergers & Competition)
feyisayo.rotimi@scp-law.com

IMPORTANT NOTICE
The information provided in this newsletter does not, and is not intended to, constitute legal advice; instead, all information, content,
and materials available in this document are for general informational purposes only. Information in this newsletter may not
constitute the most up-to-date legal or other information.

